
RECOMMENDATION(S): 

A. OPEN the hearing on the appeal of the County Planning Commission's approval of County File #LP13-2020,

ACCEPT public testimony, and CLOSE the hearing.

B. FIND that the proposed project is categorically exempt from the review requirements of the California

Environmental Quality Act – Class 3 (CEQA Guidelines §15303(d)).

C. DENY the appeals of Kevin and Michelle Ferguson, and Laura Owen, Kellin Cooper, Krista Bessinger, Jon

Sarlin, and David Kwett.

D. SUSTAIN the decision of the County Planning Commission.

E. ADOPT the findings contained in County Planning Commission Resolution Number 15-2013.

F. DIRECT staff to file a California Environmental Quality Act Notice of Exemption with the County Clerk and pay

the statutory filing fee. 

APPROVE OTHER 

RECOMMENDATION OF CNTY ADMINISTRATOR 
RECOMMENDATION OF BOARD

COMMITTEE 

Action of Board On:   12/17/2013 APPROVED AS RECOMMENDED OTHER 

Clerks Notes:

VOTE OF SUPERVISORS

AYES ____ NOES ____ 

ABSENT ____ ABSTAIN ____ 

RECUSE ____ 

 

Contact:  Francisco Avila, (925)

674-7801

 
I hereby certify that this is a true and correct copy of an action taken and entered on the minutes
of the Board of Supervisors on the date shown. 

ATTESTED:    December  17, 2013 

David J. Twa, County Administrator and Clerk of the Board of Supervisors

 

By: , Deputy

cc:

  

To: Board of Supervisors

From: Catherine Kutsuris, Conservation and Development Director

Date: December  17, 2013

Contra 
Costa 
County 

Subject: Appeal of the County Planning Commission's Approval of LP13-2020, for a Wireless Cell Site

in the Kensington Area (110 Ardmore Road).



FISCAL IMPACT:

The applicant has paid the initial application deposit, and is obligated to pay supplemental fees to cover any and

all additional staff time and materials costs associated with the application processing. 

processing.

BACKGROUND:

These are appeals by Kevin and Michelle Ferguson, and Laura Owen, Kellin Cooper, Krista Bessinger, Jon

Sarlin, and David Kwett (letters attached) of the County Planning Commission’s (CPC) decision in CPC

Resolution No. 15-2013 to approve a proposal by New Cingular Wireless (AT&T) to attach a wireless

telecommunications facility to an existing utility pole in the Ardmore Road public right-of-way (CPC’s approved

project findings and conditions of approval are attached). In January of 2013, AT&T submitted 9 cell site

applications within the Kensington boundaries. Due to community comments/concerns, AT&T reduced the

number of proposed cell sites to 6 and significantly improved the design of 5 of the proposals. Comments in

opposition were mostly related to view impacts, RF emissions, and diminished property values. Comments

supporting the project include the need for fewer dropped calls, fair share arguments, and potential improvements

to emergency call reliability. Each of those community comments (in support and against) were made available to

the CPC and are also attached to this report for the Board’s review and consideration.

Project Description: The proposal is a request to attach an AT&T distributed antenna system (DAS) node to

an existing 44-foot 2-inch tall utility pole. The project consists of: extending the existing pole from 44 feet 2

inches to 54 feet 1 inch tall (antennas included), attaching a safety switch 8 feet above-ground-level and

placing the associated electrical equipment within a utility box at the base of the pole. 

A.

The proposed antennas are 2 feet 2 3/4 inches tall, 6 1/4 inches deep, and 10 5/8 inches wide. The

associated electrical equipment will be placed within a utility box which measures 5 feet 2 3/4 inches tall, 2

feet 1 7/8 inches wide and 2 feet 5 7/8 inches deep. One 2-inch and one 3-inch conduit will carry the power

and fiber/coaxial cables from the utility box to the subject antennas. Once installed, the conduits will be

covered by a U-shaped cover. Construction of this project is anticipated to take 5-7 days. The purpose of

the project is to improve cellular coverage within an area that is difficult to serve with traditional "macro

antennas" due to topography that interferes with lines of sight between antennas and receivers. 

Site and Area: The subject pole is located within the Kensington Park subdivision of the Kensington area.

The maps for this subdivision were recorded in the very early 1900s. Lots in the area are typically narrow

and long. The neighborhood is eclectic architecturally, with many different styles and designs. Numerous

mature trees and landscaping are located in the area. Most homes are two stories tall to maximize views.

The topography of the public right-of-way at this location increases in elevation in an eastern direction, with

the adjacent residential properties sloping upward toward the northeast and gently downward toward the

southwest.

B.

The subject pole is located on the east side of Ardmore Road along the frontage of 110 Ardmore Road. The

pole is within a 50-foot wide public right-of-way. Ardmore Road has a paved width of 25 feet. The pole is

44 feet 2 inches tall and currently supports multiple utility lines between 26 and 43 feet above-ground-level.

There are no other wireless telecommunication providers located at the site. The surrounding area is similar

to the subject site, which consists of high-density residential development.

General Plan and Zoning: The property is designated Single-Family High-Density (SH) in the Contra Costa

County 2005-2020 General Plan. This designation allows for single-family residential units and the uses

that are normally necessary to support single-family residential neighborhoods. Utilities, including the

infrastructure necessary to support telephonic communication, are allowed uses.

C.

The County’s 2005-2020 General Plan includes specific policies for the Kensington area and are

enumerated as Policies 3-206 through 3-210, which state:



3-206 - Allow for the review of new residential development that provides reasonable protection for

existing residences in the Kensington Community with regards to: views, design compatibility (including

building bulk, size, and height), adequate parking, privacy, and access to sunlight.

3-207 - Preservation of views of scenic natural features (e.g. bay, mountains) and the developed

environment (e.g. bridges, city skyline) should be incorporated into the review of development applications.

3-208 - Review proposed residential development for design compatibility with nearby development (e.g.

building mass, height, mechanical devices) and provisions for adequate parking.

3-209 - New residential development will be reviewed against realistic impacts of privacy and sunlight on

surrounding neighbors.

3-210 - Consideration will be given to review of non-residential development in the Kensington Community

with policies 3-206 through 3-209 herein.

Do These General Plan Policies Apply to the Consideration of this Land Use Permit Application?

Policies 3-206 through 3-209 apply to residential development within Kensington. The Board of

Supervisors adopted these policies in 2004 to support adoption of the Kensington Combining District

Ordinance. The overarching purpose of this ordinance, which regulates residential development, is to

minimize impacts on neighboring properties through preservation of views, light and solar access, privacy,

parking, and residential noise levels.

Under General Plan Policy 3-210, the Planning Agency should consider General Plan Policies 3-206

through 3-209 in the review of nonresidential development. These policies should be considered in light of

the whole of the County General Plan. As redesigned and conditioned, the project will not conflict with the

policies for the Kensington area as identified in the Land Use Element of the General Plan. The approval of

a ground-mounted equipment cabinet (measuring approximately 5 feet tall x 2 feet wide x 2.5 feet deep) as

well as two pole-mounted antennas are consistent with policies related to preserving views of the natural

and built environment (the original application was amended to move more of the pole-mounted equipment

to the ground level in order to retain the existing width of the pole). The sunlight and privacy considerations

in Policy 3-209 are not affected by the proposed development due to the size of the equipment and the fact

that the project is not a residence. Given the size of the equipment, there is no evidence of incompatibility

with nearby residential development.

Does the Kensington Combining District Ordinance Apply to this Land Use Permit Application?

The Kensington Combining District Ordinance (K-Ordinance; attached), Chapter 84-74 of the County

Ordinance Code, does not apply to this Land Use Permit application. The K-Ordinance was adopted for the

purpose of regulating residential development within Kensington. Wireless telecommunication facilities are

not regulated under the K-Ordinance. Under section 84-74.404(f) of the ordinance, “development” is

defined as “any building or structure that requires a building permit….” Section 82-4.270 of the County

Code defines a “structure” as “anything constructed or erected on and permanently attached to land, except

for: ...poles, wires, pipes and other devices, and their appurtenant parts, for the transmission or

transportation of electricity and gas for light, heat or power, or of telephone and telegraphic messages…”

Section 82-4.210 defines a “building” as “any structure with a roof supported by columns or walls and

intended for the shelter, housing, or enclosure of persons, animals, or chattels.” Wireless facilities are

exempt from the provisions of the K-Ordinance because they do not qualify as either “structures” or

“buildings."

Contra Costa County’s 1998 Telecommunication Policy: According to Section IV.A.1. (General

Development Guidelines) of the County's 1998 Telecommunications Policy, “All proposed commercial

wireless telecommunication facilities shall be located so as to minimize their visibility.” Additionally,

Section IV. A. 24, states, “In appropriate cases, the proposed wireless communication facilities can be

D.



located on County-owned or controlled property or County rights-of-way.” AT&T has met the intent of the

above guidelines by proposing a slim design and by identifying an existing utility pole in which to install

their proposed equipment. According to the applicant, this approach was selected over larger “macro sites”

due to the topography and line-of-sight issues in this part of the County. Given that the majority of

equipment will be located within the proposed utility box, the site will only be marginally visible to

residents in the immediate vicinity.

The photosimulations submitted with this application show the proposed antennas being painted a brown

color and the utility box being painted a green color. The CPC has approved Condition of Approval (COA)

#16, which requires the proposed antennas to be painted a light brown to match the existing pole. COA #16

also requires the proposed utility box to be painted green. In the event the applicant is required to paint over

graffiti, COA #11 requires the applicant to also re-paint the entire utility box. The intent of the condition is

to avoid mismatched patches of green paint on the subject box. Therefore, by approving COA #16, the CPC

determined that the project complies with the County’s 1998 Telecommunications Policy (attached).

Radio Frequency (RF) Emissions and "Preferred" Technology: Federal law limits the County’s ability to

regulate wireless telecommunication facilities. Under federal law, only the Federal Communications

Commission (FCC) may approve the technology used on any wireless telecommunications facility. Under

Section 332 (C)(7)(B)(iv) of the Telecommunication Act of 1996, “no state or local government or

instrumentality thereof may regulate the placement, construction, and modification of personal wireless

service facilities on the basis of the environmental effects of radio frequency emissions to the extent that

such facilities comply with the Commission’s regulations concerning such emissions." The County may not

regulate the type of technology that a wireless carrier uses, and it may not require carriers to use a

“preferred” technology. (See New York SMSA, L.P. v. Town of Clarkstown (S.D.N.Y 2009) 603 F.Supp.2d

715, 725.) In addition, under federal law only the FCC may determine the radio frequency emission

thresholds that apply to wireless telecommunication facilities. The County may not regulate or deny

wireless telecommunication facilities based on radio frequency emissions. (See 47 U.S.C., § 332; AT&T

Wireless Services of California, LLC v. City of Carlsbad (S.D. Cal. 2003) 308 F.Supp.2d 1148, 1159.)

E.

The proposed wireless facility will emit small amounts of RF energy. While the County itself has no

regulatory authority related to RF emissions, staff has required the applicant to demonstrate how the project

will comply with the applicable federal RF regulations. In response, the applicant contracted with Hammett

& Edison, Inc., to prepare a report, dated August 20, 2013, (attached) detailing the project’s conformance

with the prevailing federal standards for RF emissions. The report concludes that the proposed project will

operate far below permissible public exposure limits established by the FCC.

The CPC approved two COAs related to RF emissions. COA #10 states, “Facilities shall be operated in

such a manner so as to not to contribute to ambient RF/EMF emissions in excess of then-current FCC

adopted RF/EMF emission standards.” AT&T is also required by COA #2 to submit administrative 3-year

reviews detailing the on-going compliance of the project with the applicable COAs (including RF

emissions).

Statutory Authority for AT&T to Access the Public Right-of-Way: State law limits the County’s ability to

regulate the placement of wireless telecommunication facilities within public street and highway

rights-of-way. Telecommunications companies, like AT&T, are granted a statewide franchise to construct

and maintain telecommunications facilities within public road and highway rights-of-way. (Pub. Util. Code,

§ 7901.) Under Section 7901, “Telegraph or telephone corporations may construct lines of telegraph or

telephone lines along and upon any public road or highway, along or across any of the waters or lands

within this State, and may erect poles, posts, piers, or abutments for supporting the insulators, wires, and

other necessary fixtures of their lines, in such manner and at such points as not to incommode the public use

of the road or highway or interrupt the navigation of the waters.” This means that local governments like the

County may not deny telecommunications companies access to local street and highway rights-of-way.

However, the County may impose reasonable time, place, and manner restrictions on the placement of

those facilities in County street or highway rights-of-way, including limited requirements to address

aesthetic impacts of a wireless telecommunication facility. (See Pub. Util. Code, § 7901.1; Sprint PCS Assets,

F.



LLC v. City of Palos Verdes Estates (9th Cir. 2009) 583 F.3d 716, 723.) Under Section 7901.1, “It is the

intent of the Legislature, consistent with Section 7901, that municipalities shall have the right to exercise

reasonable control as to the time, place, and manner in which roads, highways, and waterways are

accessed.” In short, the County has the authority to regulate the aesthetics and placement of wireless

facilities based on adopted policies and ordinances.

Multiple Wireless Service Providers and “Significant Gap” in Coverage: AT&T is just one of many

wireless service providers. The fact that other providers are currently serving the Kensington area does not

have bearing on the County’s review of this application. Under Section 332(c)(7)(B)(i)(I) of the

Telecommunications Act of 1996, “The regulation of the placement, construction, and modification of

personal wireless service facilities by any State or local government or instrumentality thereof shall not

unreasonably discriminate among providers of functionality equivalent services….” County staff has

interpreted this regulation to mean that all competing wireless service providers must be given an equal

opportunity to extend service into any area of the County.

G.

AT&T has submitted detailed, street-level, site specific coverage maps (attached) for this project. The maps

reflect a “significant gap” in coverage for the subject area. Additionally, due to the undulating and

challenging topography around the site, AT&T has prepared a report (attached) which demonstrates that the

proposed equipment is the “least intrusive” means of providing service to the non-covered area. However,

concerns have been raised by the community that AT&T’s online marketing maps (attached) contradict the

detailed maps provided with this application. In response, the applicant has stated: “This (on-line) coverage

viewer provides a high-level approximation of wireless coverage. There are gaps in coverage that are not

shown by this high-level approximation. Actual coverage may differ from map graphics and may be

affected by terrain, weather, foliage, buildings and other construction, signal strength, high-usage periods,

customer equipment and other factors.” In approving this project, the CPC determined that AT&T’s

proposed equipment is an appropriate means of closing the coverage gap and providing service to the

subject area.

“Shot Clock” and “Tolling Agreements”: Under Section 332(c)(7)(B)(v) of the Telecommunications Act of

1996, local municipalities must act “within a reasonable period of time.” The FCC has determined that 90

days for applications for collocations and 150 days for other applications would be “generally reasonable.”

The FCC authorizes local governments and wireless carriers to extend these time frames by entering into

"tolling agreements."

H.

On June 25, 2013, the Board of Supervisors authorized the Department of Conservation and Development

Director or designee to enter into “tolling agreements” with AT&T and to execute additional extensions as

needed. Currently, the County and AT&T are operating under their third tolling agreement extension,

which is set to expire on December 17, 2013. Staff recommends that the Board of Supervisors render a

decision on this project prior to that expiration date.

PROCESSING OF LAND USE PERMIT APPLICATION

Kensington Municipal Advisory Council (KMAC) Meetings and Recommendations: The subject project

was initially heard by KMAC at their February 26, 2013, meeting (approved minutes attached). KMAC

voted at that meeting to recommend denial based on the total height, bulk, and lack of story poles available

for review by KMAC members and the community (original plans attached). As a result of that

recommendation, staff and AT&T representatives met numerous times at County offices and the subject

site to explore potential revisions to the project responsive to KMAC’s comments. As a result of those

meetings, AT&T submitted a substantially improved design that lowered the overall height and reduced the

bulk of the project. AT&T was also able to install story poles reflecting the total height of the project on the

subject pole.

1.

Because of the modifications to the project, the application was re-routed to KMAC for comments. The

revised proposal was scheduled and heard at the July 30, 2013, KMAC meeting (approved minutes

attached). Based on the revised plans, KMAC recommended denial of the project by a 5 to 0 vote.



County Planning Commission Hearings and Decision: Due to the controversial nature of this project, the

County Zoning Administrator, per County Code section 26-2.1206, referred the matter directly to the CPC

for consideration and decision. On September 10, 2013, the County Planning Commission held the first of

two public hearings on the subject project (staff report and agency comments attached). The CPC took

testimony from the applicant as well as members of the public. However, due to the large number of public

speakers, the CPC voted to continue the matter to September 24, 2013. At the September 24, 2013, hearing

(staff report attached), the Commission took the remainder of public testimony and after a brief discussion

voted 5 to 2 to approve the project.

2.

APPEAL OF COUNTY PLANNING COMMISSION'S DECISION

The County has received two appeals of the CPC’s decision approving the subject AT&T project. In a letter dated

October 1, 2013, Kevin and Michelle Ferguson of 8 Sunset Drive, Kensington, cited five points of opposition.

Laura Owen and Kellin Cooper, owners of 110 Ardmore Road, Kensington, which is located immediately east of

the subject site, along with Krista Bessinger, Jon Sarlin, and David Kwett of Kensington have also filed an appeal

date stamped October 4, 2013. Staff has summarized all of the the appeal points in the Ferguson letter and those

appeal points in the Owen et al. letter that are unique to that letter, and provided a discussion of these points

below. Some of the Owen appeal points are addressed in the responses to the Ferguson appeal points, while those

pertaining to applicability of the K-Ordinance, RF emissions, significant gaps in coverage, and authority of local

government agencies to regulate cell sites are addressed in the "Background" section above. Staff has not

responded to opinions offered in the Owen letter. Additionally, the applicant has provided responses to the appeal

points and those responses are attached. 

Review of Points Raised in Ferguson Appeal Letter

Summary of Appeal Point: The appellants contend that “A node in a DAS is not a freestanding tower. Each

node in the DAS is dependent on the other and the transport medium linking them together.” Therefore, the

CPC has segmented the whole of the development project by considering each of the six AT&T applications

separately and at two separate hearing dates, one of which was closed.

1.

Staff Response: If approved, the subject cell site will be connected via fiber optic cables to a central hub,

not to other DAS nodes. Consequently, each cell site will operate independently from one another. As

evidence of this fact, AT&T originally proposed to use 9 DAS nodes to close the coverage gaps in the

Kensington area. Upon further review of potential collocation alternatives, AT&T found it possible to

replace 3 of the proposed Kensington nodes with one “macro” site. That macro site is not connected to any

part of the proposed project, and is proposed to be located on an existing PG&E tower within the City of El

Cerrito's boundaries. In the event the Board of Supervisors does not approve one particular node, the net

result would be that AT&T would have less coverage in the area. The other nodes would function as

intended. Therefore, the County has appropriately processed each of AT&T’s Land Use Permit requests

separately. 

Summary of Appeal Point: The appellants contend that the Federal Government’s passage of the 2012

Middle Class Tax Relief and Job Creation Act, allows for collocation of subsequent cell sites to the subject

poles with only ministerial permitting. Therefore, the County’s condition of approval requiring a

“modification of the Land Use Permit” is rendered ineffective by the federal statute passed in 2012.

Additionally, the appellants assert that the CPC should have known that no further public review would be

needed for a myriad of pole attachments, but did not discuss these future attachments.

2.

Staff Response: Section 6409 of the Middle Class Tax Relief and Job Creation Act mandates that State and

local governments must approve an “eligible facilities request” for the modification of an existing wireless

“tower or base station” that does not substantially change the physical dimensions of such tower or base

station. However, a modification request to the utility pole that is proposed here would not qualify as an

“eligible facility request.” An eligible facility request is defined as any request for modification of an

existing wireless “tower or base station.” Federal Communications Commission (FCC) regulations define a

“tower” as “any structure built for the sole purpose or primary purpose of supporting FCC-licensed



antennas and their associated facilities” (47C.F.R., Part 1, Appx. B.). FCC regulations also define a “base

station” as “a station at a specified site authorized to communicate with mobile stations” (47C.F.R., Section

24.5.). Therefore, a Land Use Permit approval would be required for the collocation of any additional

wireless facilities on the subject pole because a utility pole does not qualify as a tower or base station.

It should also be noted that COA #4 would allow the applicant an opportunity to seek administrative

approval for minor modifications to the site. Replacement of existing equipment would be considered a

minor modification. However, the replacement of equipment would only be approved administratively if the

new equipment would not create a greater visual impact on the surrounding area. An application for a Land

Use Permit modification would be required for a major modification such as the addition of antennas or

raising the total height of the facility. Such applications require a public hearing.

Should the Board of Supervisors approve this Land Use Permit, an amendment to this permit or a new

permit would be required if either AT&T or another carrier wished to add additional equipment and/or

antennas to the subject pole. New Land Use Permits and amendments to existing permits both require a

public hearing. If the applicant proposes in the future to substitute equipment or replace outdated equipment

that is substantially the same as included in this Land Use Permit application, this may be administratively

approved.

Although the issue is not raised in the appeal letters, state law also addresses collocation approvals.

Government Code section 65850.6 requires the County to ministerially approve the collocation of a new

wireless facility on an existing wireless facility (original facility) under limited circumstances. But to be

ministerially approved under that statute, the original facility must have been subject to the County's

discretionary review, and a negative declaration, mitigated negative declaration, or environmental impact

report must have been prepared for that original facility. Here, the utility poles on which AT&T will locate

its facilities do not meet those requirements. Therefore, any future collocation will not qualify for

ministerial approval under Government Code section 65850.6. Any future collocation will need to comply

with all applicable County requirements in order to be approved.

Summary of Appeal Point: The appellants contend that the Radio Frequency Report (attached) for the

project did not consider the “future collocations” of additional wireless providers at the subject site, and

therefore, the total future radio frequency radiation generated by the project would be far greater than that

stated by the applicant or the County. The appellants go on to state that since future collocation will only

require a building permit, the public has been precluded from considering the data for future radio

frequency radiation generation.

3.

Staff Response: This appeal point contains two incorrect assumptions. The first, which tiers off Appeal

Point 2, is that future collocations will not require discretionary review. As indicated above in the response

to that appeal point, future collocations would require Land Use Permit approvals. As the Land Use Permit

process is a public process, the public would have the opportunity to review and comment on radio

frequency (RF) radiation data generated for future projects.

Secondly, the appellants assume that other carriers would necessarily want to install DAS nodes on the same

poles upon which AT&T is proposing its nodes and in similar or greater numbers. This is speculative

considering that no other wireless providers have submitted Land Use Permit applications for nodes in the

Kensington area. While the subject pole and other poles in the Kensington area may be physically capable

of hosting multiple nodes, the needs of other carries are not necessarily the same as those of the applicant.

AT&T’s goal with each of the independent nodes that has been proposed is to improve coverage in a

specific geographic area. Other carries may or may not have the same coverage deficiencies, and may or

may not attempt to resolve such deficiencies in a manner similar to AT&T. Thus, one cannot reasonably

assume that the subject pole, or any other pole upon which AT&T has proposed a DAS node, would

necessarily be developed by another carrier.

RF emissions are regulated by the FCC. The CPC has approved COA #9, which requires the applicant to

remain in compliance with the applicable FCC RF standards at all times. In the event the County receives an

application to collocate an additional facility on the subject pole, that provider would be required to submit



application to collocate an additional facility on the subject pole, that provider would be required to submit

evidence in the form of a RF report detailing how the proposed cumulative RF emissions meet the

applicable FCC standards.

Summary of Appeal Point: The appellants contend that the required post-construction noise findings (COA

#15) will not be made public once the equipment has been installed and that the finding of consistency with

the Noise Element of the General Plan must be made prior to approving the project. 

4.

Staff Response: AT&T’s proposed equipment for the project includes: two panel antennas, an emergency

shut-off switch and associated electrical equipment. If approved, the associated electrical equipment will be

located with a utility box at the base of the subject pole. The utility box requires an approximate 4-inch by

4-inch (similar to a desk top computer's) fan to control temperatures within the box. This fan is the sole

noise-generating piece of equipment associated with the proposed facility.

The applicant has submitted a noise study (attached) which has considered the manufacture’s tested decibel

readings (48dba at a reference distance of 5 feet) for the proposed cabinet fan. The report concludes that

once the facility is operational, it will comply with the most restrictive County limits for noise emissions

(60dba). The project is anticipated to be well below the 60-decibel limit set by the County’s 2005-2020

General Plan for single-family residential neighborhoods.

Nevertheless, COA #15 requires a third-party consultant (non-applicant) to perform a post construction

noise study of the facility in order to verify the pre-construction findings. The findings of that report will be

part of the public record for this project. Therefore the appellant, as well as the general public, would have

the ability to review the report once completed. It should be noted, that the applicant has supplied a post

construction noise report dated, February 15, 2013, (attached) which was prepared for a similar project in

the City of Palo Alto. The report confirms that once completed, the noise levels associated with AT&T's

proposal will be well below the 60dba limit for single-family residential land uses as set by the County's

General Plan.

Summary of Appeal Point: The appellants suggest that the objections to the project regarding visibility,

views, blight, and noise were not refuted by staff or the applicant. Therefore, adequate findings for

approval could not be made. The appellants also state that “hazardous materials locations (e.g.,

pole-mounted transformers)” must be identified as part of the project before a decision can be made.

5.

Staff Response: Numerous public comments have been submitted to the County regarding this project.

These comments have collectively influenced the applicant’s redesign of the project and the conditions of

approval. As a result of public comments, the facility is less bulky than the original proposal (due to all of

the associated electrical equipment being placed within a utility box on the ground). The applicant has

provided a statement indicating that the least intrusive and most compact equipment has been proposed for

the project (attached). Additionally, AT&T has supplied an alternative site analysis which concluded that

the subject pole would be the least impactive location (attached). Furthermore, COA #6 requires the

applicant to remove the proposed facility upon notification that the overhead utilities are to be

undergrounded, COA #9 requires continued compliance with FCC RF standards, COA #11 requires

repainting of the entire utility box whenever touch-up is required in order to avoid mismatched paint

patches and an unsightly appearance, COA #15 requires verification that the facility complies with County

noise standards, and COA #16 requires the proposed antennas and supports to be painted a non-reflective

brown color that matches the subject pole. Ultimately, the CPC determined that the community’s concerns

have been significantly addressed through project redesign and the addition of appropriate COAs.

With respect to hazardous materials, the project does not involve the additions of any transformers or

back-up generators. Therefore, no further review or disclosure pertaining to hazardous materials is

necessary.

Review of Points Raised in Owen, Cooper, Bessinger, Sarlin, Kwett Appeal Letter

Summary of Appeal Point: The appellants assert that the subject location is vulnerable to environmental6.



hazards such as earthquakes, flooding and potential fire hazards.

Staff Response: The subject site is not located within Flood Zone A (prone to periodic flooding), or within

the Alquist Priolo Fault Zone as mapped by the Contra Costa County Geographic Information System

(GIS). Nevertheless, as part of the Land Use Permit process, the application has been routed to the Building

Inspection Division of the Department of Conservation and Development and the Kensington Fire

Protection District for comments. The Building Inspection Division indicated that the applicant shall

"provide engineer's verification for the structural adequacy of the existing poles" (agency comments

attached). Therefore, in the event that the subject pole does not pass any future structural analysis or "plan

check process," PG&E must replace the pole with a new structurally sound pole prior to issuance of a

building permit for the project.

No comments were received from the Kensington Fire Protection District. It is the County's experience that

fire districts do not comment on utility pole mounted cell sites. Typically, fire districts provide comments

on cell site applications which incorporate back-up diesel generators or fuel cells. The subject project does

not incorporate any liquid fuel or new ignition source other than the electricity already available at the site.

Summary of Appeal Point: The appellants contend that residents were denied due process, fair notice, and

the right to be heard, and that the appeal filing period is arbitrary and unreasonably short.

Staff Response: Public notices were mailed to all property owners within 300 feet of the project site, as

required by law (see attached notification list). Two public hearings were held regarding all 6 proposed

DAS nodes and a third hearing was held for the node proposed near Grizzly Peak Boulevard. Additionally,

members of the public may always submit written comments. Numerous written comments have been

received and these comments were made available to the CPC. Finally, all documentation submitted to the

County in connection with Land Use Permit applications is available for public review.

Pursuant to California Government Code section 65903, procedures for appeals shall be as provided by

local ordinance. The 10-day appeal period is codified in section 26-2.2406 of the County Ordinance Code. 

7.

Summary of Appeal Point: The appellants contend that if property values drop as a result of the subject

project, it would constitute a "taking" or inverse condemnation.

8.

Staff Response: The project is located in the public right-of-way, which means the project will not result in

a physical taking of private property. Regarding the claim of inverse condemnation, a California Court of

Appeal has held that when the primary complaint about a cell tower is its visual impact, the “mere appearance

appearance of a lawful structure on neighboring property cannot give rise to an action in inverse

condemnation.” (Oliver v. AT&T Wireless (1999) 76 Cal.App. 4th 521, 532.) In Oliver, the Court of Appeal

also held that a reduction in property value resulting from a wireless tower is insufficient to support an

inverse condemnation claim. (Oliver, 76 Cal.App. 4th at p. 525.) In this project, the antennas are permitted

by law, they are less visible and less intrusive than a wireless tower, and there is no evidence they will

impact property values.

Summary of Appeal Point: The appellants contend that the proposed DAS node will obstruct views and

therefore must be denied, pursuant to the Kensington Combining District Ordinance.

9.

Staff Response: As explained above, the K-Ordinance is not applicable to the proposed AT&T project. If

the ordinance did apply, the subject DAS node would not qualify as a view obstruction. Section

84.74.404(r) of the K-Ordinance defines a view as follows: "'View' means a scene from a window in

habitable space of a neighboring residence. The term 'view' includes both up-slope and down-slope scenes,

but is distant and panoramic in nature, as opposed to short range. Views include but are not limited to

scenes of skylines, bridges, distant cities, distinctive geologic features, hillside terrain, wooded canyons,

ridges and bodies of water." The appellants submitted pictures taken from the residence at 110 Ardmore

Road showing that the proposed node would be constructed in the short range and would not obstruct any of

the natural or built features listed in the ordinance. Thus, there would be no "view" obstruction as defined

by the ordinance. Additionally, the K-Ordinance does not require denial of a project that obstructs views. 



CONCLUSION

The appeal points are similar to the points presented to the County Planning Commission and do not provide

support for overturning the CPC's approval of the AT&T application. The project is consistent with other wireless

telecommunication projects that have been granted on utility poles throughout the County. The project setting is

within an area where views are protected, however, the proposed project would not block any views. As evidenced

by the photosimulations, the project would represent only a minor visual change to the existing character of the

neighborhood. Numerous conditions of approval have been adopted which address concerns raised by the public.

The project as proposed complies with the development standards as outlined in the 1998 Telecommunications

Policy and the General Plan policies for the Kensington area. Considering these facts, staff recommends that the

Board of Supervisors deny the appeals of Kevin and Michelle Ferguson, and Laura Owen, Kellin Cooper, Kim

Bessinger, Jon Sarlin, and David Kwett, and sustain the County Planning Commission's approval of County File

#LP13-2020.

CONSEQUENCE OF NEGATIVE ACTION:

If the Board of Supervisors grants the appeal, the County Planning Commission's approval will be overturned and

AT&T will not have the authority to construct their proposed project.

CHILDREN'S IMPACT STATEMENT:

N/A
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571120019 
AMATEAU SUSAN 

53 LENOX RD 
KENSINGTON CA 94707-1331 

 

 571130023 
ANNAS PETER T 

715 COVENTRY RD 
KENSINGTON CA 94707-1403 

 

 571030012 
AUGST JEANINE LILLIAN TRE 

13 KINGSTON RD 
KENSINGTON CA 94707-1321 

 

571110015 
BESSINGER KRISTA B 

87 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571030009 
BIENENFELD FLORENCE TRE 

966 SAN PABLO AVE 
ALBANY CA 94706-2010 

 

 571090002 
BONATO DONATELLO 

26 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571090015 
BOYD MARILYN TRE 
136 ARDMORE RD 

KENSINGTON CA 94707-1336 

 

 571100008 
BRODY GERALD L & SHEILA P TRE 

48 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

 571130025 
BUEHRING WILLIAM R & G C TRE 

1 MARCHANT CT 
KENSINGTON CA 94707-1217 

 

571120023 
CHEN YU 

705 COVENTRY RD 
KENSINGTON CA 94707-1403 

 

 571030011 
CLAYTON NEAL & LOTTYE D 

11 KINGSTON RD 
KENSINGTON CA 94707-1321 

 

 571090016 
COOK RANDALL & CARMEN TRE 

132 ARDMORE RD 
KENSINGTON CA 94707-1336 

 

571100013 
COOPER KELLIN R 
110 ARDMORE RD 

KENSINGTON CA 94707-1336 

 

 571110008 
COOTE ROBERT & MARY P 

67 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571120021 
DAWSON TODD E 

61 LENOX RD 
KENSINGTON CA 94707-1331 

 

571030010 
DIEDRICH THOMAS 

7 KINGSTON RD 
KENSINGTON CA 94707-1321 

 

 571100012 
DIETRICH WILLIAM CHARLES TRE 

465 CALIFORNIA ST STE 607 
SAN FRANCISCO CA 94104-1816 

 

 571130004 
EGHERMAN RONALD STERLING 

139 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

571110010 
FEITELBERG DAVID L 

75 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571130024 
FENDER CHARLES W JR, TRE 

711 COVENTRY RD 
KENSINGTON CA 94707-1403 

 

 571100003 
FORBES FRANK R & BARBARA J TRE 

38 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571120024 
FRIED ROBERT 

111 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 571120006 
GALLAND VICTORIA R 

103 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 571120007 
GERRARD DAVID 
99 ARDMORE RD 

KENSINGTON CA 94707-1310 

 

571110016 
GREENBERG PHILLIP A TRE 

9 BEVERLY CT 
KENSINGTON CA 94707-1312 

 

 571130003 
GRIFFITH JOHN S & MARGARET TRE 

137 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 571110007 
HACKEMACK PATRICIA LYNN TRE 

63 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

571120014 
HAN EDWARD 

645 BATTERY ST 
SAN FRANCISCO CA 94111-1801 

 

 571120020 
HARRIS JAMES W 

55 LENOX RD 
KENSINGTON CA 94707-1331 

 

 571100004 
HEASLIP MELDAN 
40 ARDMORE RD 

KENSINGTON CA 94707-1309 

 



571040012 
HERTZER J DAVID 
35 ARDMORE RD 

KENSINGTON CA 94707-1308 

 

 571110003 
HIRATA SACHIYE D TRE 

14 KINGSTON RD 
KENSINGTON CA 94707-1322 

 

 571100010 
HOLABIRD JULIE IRENE TRE 

90 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571120018 
JOHNSTON KENNETH W & CAROL 

49 LENOX RD 
KENSINGTON CA 94707-1331 

 

 571100007 
JONSSON ERIC M & BONNIE 

46 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

 571100011 
KROGH RAYMOND DAVID 

96 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571120027 
KROLL WILLIAM JAY 

12 BEVERLY CT 
KENSINGTON CA 94707-1313 

 

 571120026 
KWETT DAVID H TRE 

16 BEVERLY CT 
KENSINGTON CA 94707-1313 

 

 571100001 
LAETSCH KRISHEN 
34 ARDMORE RD 

KENSINGTON CA 94707-1309 

 

571110011 
LEHMAN R SHERMAN 

79 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571100015 
LEWIS RUTH M TRE 

2126 NORRIS RD 
WALNUT CREEK CA 94596-5839 

 

 571120025 
MARKS JAMES D 

107 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

571090014 
MCGUIRE JIMMY ADAIR 

140 ARDMORE RD 
KENSINGTON CA 94707-1336 

 

 571120001 
METCALF THOMAS R & BARBARA TRE 

123 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 571100002 
MILLIGAN MARGARET A TRE 

36 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571100009 
MONTALVO STEVEN & CYNTHIA TRE 

7968 TERRACE DR 
EL CERRITO CA 94530-3062 

 

 571110013 
MOWERY DAVID C & JANET 

83 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571100006 
NIPPA DOUGLAS LAWRENCE 

44 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571120028 
OGUL MICHAEL S 

8 BEVERLY CT 
KENSINGTON CA 94707-1313 

 

 571120013 
ONEILL KATHERYN 

27 LENOX RD 
KENSINGTON CA 94707-1331 

 

 571100016 
PANDE ABHIJEET HARIHAR 

124 ARDMORE RD 
KENSINGTON CA 94707-1336 

 

571120022 
PARSA JAVAD S & LAURA TRE 

701 COVENTRY RD 
KENSINGTON CA 94707-1403 

 

 571100017 
PATPATIA BALBIR S & DIANA S 

130 ARDMORE RD 
KENSINGTON CA 94707-1336 

 

 571030008 
PETERSON ANDREW JON 

37 ARDMORE RD 
KENSINGTON CA 94707-1308 

 

571120003 
PETERSON DAVID R & DEBORAH O 

113 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 571110017 
PRESTEGAARD ROBERT TRE 

17 BEVERLY CT 
KENSINGTON CA 94707-1312 

 

 571120005 
RAUCH PETER A & INES G 

105 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

571040011 
REMPEL DAVID M TRE 

29 ARDMORE RD 
KENSINGTON CA 94707-1308 

 

 571100014 
RIBET KENNETH A & LISA 

114 ARDMORE RD 
KENSINGTON CA 94707-1336 

 

 571130001 
ROBERTS DAVID C & SHARON V 

131 ARDMORE RD 
KENSINGTON CA 94707-1310 

 



571110012 
ROOTS KIM J & MECHTILD 

81 ARDMORE RD 
KENSINGTON CA 94707-1326 

 

 571110004 
SHASTRI LOKENDRA & SADHANA J 

10 KINGSTON RD 
KENSINGTON CA 94707-1322 

 

 571130002 
STEIN JULIE M 

133 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

571110009 
STRACK DAVID W 
71 ARDMORE RD 

KENSINGTON CA 94707-1326 

 

 571090001 
THACKRAY GILLIAN W TRE 

30 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

 571120016 
THOMSON MARK R & GWENDOLYN 

41 LENOX RD 
KENSINGTON CA 94707-1331 

 

571120015 
THORPE LAWRENCE W & JAN C 

33 LENOX RD 
KENSINGTON CA 94707-1331 

 

 571120002 
VOLLAN GWEN D 
115 ARDMORE RD 

KENSINGTON CA 94707-1310 

 

 571120017 
WALLACE JOHN & LORI TRE 

45 LENOX RD 
KENSINGTON CA 94707-1331 

 

571110002 
WARD DAVID MARTIN 

18 KINGSTON RD 
KENSINGTON CA 94707-1322 

 

 571110014 
WEBER ANDREW T & RHONDA A 

1621 SAN ANTONIO AVE 
ALAMEDA CA 94501-4040 

 

 571100005 
WIMBERLY JAMES D 

42 ARDMORE RD 
KENSINGTON CA 94707-1309 

 

571110021 
WISER RYAN H 

6 KINGSTON RD 
KENSINGTON CA 94707-1322 

 

 571120008 
WONG WAYNE TRE 

97 ARDMORE RD 
KENSINGTON CA 94707-1310 

 

 AT&T SERVICES INC 
Attn:  KEN MINTZ, AREA MANAGER, EXTERNAL 

AFFAIRS 
2600 CAMINO RAMON, RM 3W401 

SAN RAMON CA 94583 

 

YERGOVICH & ASSOCIATES LLC 
Attn: MATT YERGOVICH, WIRELESS REAL ESTATE 

SERVICES 
1826 WEBSTER ST 

SAN FRANCISCO CA 94511 

 

  
NOTHERN CA JOINT POLE ASSOCIATION 

1800 SUTTER ST - STE 830 
CONCORD CA 94520 

 

  
PUBLIC WORKS 

ENGINEERING SERVICES 
INTEROFFICE   

 

 
KENSINGTON FIRE PROTECTION DIST 

10900 SAN PABLO AVE 
EL CERRITO CA 94530-2323 

 

  
STEGE SANITARY DISTRICT 

7500 SCHMIDT LN 
EL CERRITO CA 94530-0537 

 

 E.B.M.U.D., WATER SERVICE PLANNING 
Attn: SR CIVIL ENGINEER 

375 11TH ST - MS 701 
OAKLAND CA 94607-4240 

 

CITY OF EL CERRITO 
Attn: COMMUNITY DEVELOPMENT 

10890 SAN PABLO AVE 
EL CERRITO CA 94530 

 

  
PATRICK TAHARA (CHAIR) 

15 ARLMONT 
KENSINGTON CA 94707 

 

  
VANESSA CORDOVA 
5 ARLINGTON AVE 

KENSINGTON CA 94707 

 

 
CHRISTOPHER BRYDON 

220 STANFORD AVE 
KENSINGTON CA 94708 

 

  
MELISSA HOMES SNYDER 

144 ARDMORE RD 
KENSINGTON CA 94707 

 

  
WALTER GILLFILLAN 
744 COVENTRY RD 

KENSINGTON CA 94707 

 

 
CATHERINE ENGBERG 

209 TRINITY AVE 
KENSINGTON CA 94708 

 

  
KEVIN & MICHELLE FERGUSON 

8 SUNSET DR 
KENSINGTON CA 94707 

 

  




